
Trans-Pacific Partnership free trade agreement (TPPA)
Threat to public services 
and to regulation of all services

Fact Sheet

The Australian government is negotiating 
the TPPA with the US, New Zealand, Canada, 
Mexico, Peru, Chile, Singapore, Brunei, 
Malaysia and Vietnam. The negotiations are 
secret, and there is only limited consultation 
with community groups. But leaked 
documents show that corporate rights are 
being extended at the expense of peoples’ 
rights.
There have been 16 rounds of negotiations since 2010. 
The agenda is being set by US global corporations and 
international business groups. 

They want to open up as many services as possible 
to international investment, and to reduce the right of 
governments to regulate those services, paving the way 
for privatisation of public services and deregulation of 
other services.

This agenda threatens the right of governments to provide 
and/or regulate services, especially public services, 
including health, education, water, energy, public transport 
and postal services.

The TPPA agenda is to treat all regulation as if it were a 
tariff, or tax on imported goods, to be frozen, reduced and 
removed over time, often without  adequate consideration  
of the health, social or environmental impacts of particular 
regulation. 

In the context of continuing global financial instability 
and climate change, many governments, including the 
Australian government, are taking steps to re-regulate 
financial markets and financial services, are regulating 
energy markets to reduce the levels of greenhouse gases, 
and are regulating water markets to reduce waste and 
conserve water.

National policies on the regulation and provision of 
essential services should be decided through transparent 
democratic parliamentary processes, not through trade 
negotiations conducted behind closed doors. 

The TPPA has a Negative List structure for services, 
which means all services are included unless they are 
specifically excluded. This means that governments must 
be very careful to exclude any services which they need to 
regulate in the public interest. All existing regulation which 
governments wish to keep in place must also be excluded. 
In some cases, regulation may be “frozen” at existing 
levels and governments cannot increase it in future.

The negative list also includes future services which 
have not yet developed. This reduces the flexibility of 
governments to develop new forms of regulation when the 
need arises.

The TPPA will apply National Treatment rules to all 
services unless they are specifically excluded. This means 
that international investors must be treated as if they were 
national investors. There can be no limits on levels of 
foreign investment, no requirements for joint ventures, 
local management, technology transfer or links with local 
firms, and no preference or assistance for local service 
providers.  

Example: The Howard Government failed to exclude 
energy and water services from the negative list 
services chapter in the Australia-US Free Trade 
Agreement in 2004. It then tried to privatise the Snowy 
Mountains hydro–electric scheme, and tried to counter 
public opposition by requiring a certain level of Australian 
ownership and management after privatisation. It was 
unable to do so because of the national treatment rules 
of the US trade agreement. 
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In the TPPA all services are included 
unless specifically excluded

Example: Financial Regulation to deal with global 
financial instability: After the 2008-09 Global Financial 
Crisis, the Australian Government introduced new forms 
of regulation for banks and other financial institutions to 
prevent future crises. The Australian government should 
ensure that it excludes essential financial regulation 
from the TPPA and retains the ability to introduce new 
forms of regulation if needed.

Example: Australia, like many other free countries, 
has local content rules for media services to ensure 
that Australian stories, films and music are heard, 
especially by our children. Without these rules, we 
would lose our culture, and many jobs would be lost in 
these industries. US media companies argue that these 
rules are a barrier to trade, and should be reduced or 
abolished in the TPPA. Media services and cultural 
policies should be completely excluded from the TPPA.

National Treatment and Market 
Access for all services
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The TPPA will also apply Full Market Access rules for 
foreign investors. This means there can be no regulatory 
limits on the number of service providers, and no 
requirements for services to be located in particular 
regions or to employ or train local people.

Example: This outlaws requirements for service 
providers like call centres or transport hubs to be 
located in regional areas to provide jobs in areas of 
otherwise high unemployment.

Public service are meant to be excluded from the 
agreement. But he definition of a public service is “a service 
carried out in exercise of governmental authority” and 
“supplied neither on a commercial basis nor in competition 
with one or more service suppliers”.

Australia, as with many other countries, has areas where 
private service providers compete with public services, 
as in public and private hospitals and public and private 
schools and technical and further education.

If a public service is found to be operating on a commercial 
basis or competing with private providers, governments 
may be obliged under TPPA rules to provide funding to 
the private service on an equal basis, or may be unable to 
wind back competitive tendering or privatisation where it 
has occurred.

Example: There have been a number of scandals about 
private provision of technical and further education, 
with some private providers, including foreign providers, 
collapsing and being prosecuted for fraud. If a 
government decided to restore public provision, it could 
be challenged under TPPA rules on the grounds that it 
was denying funding to foreign private providers.

Example: Australia Post is a government business 
enterprise which provides postal services on an 
equitable basis to all Australians in urban and rural 
areas, with a common price for the delivery of standard 
letters throughout Australia. This service could be 
challenged under TPPA rules unless it is specifically 
excluded.

The Australian government should explicitly exclude all 
public services from the TPPA.

Under TPPA rules, regulations cannot be “more 
burdensome than necessary” for business. If governments
introduce laws or regulations which are considered 
too burdensome for business, or conflict with the 
principles of national treatment and market access, 
another TPPA government can lodge a complaint 
with an international tribunal, and if the complaint is 
upheld, it can be enforced through trade sanctions.

Example: Safe Rates regulation for the trucking 
industry: The Australian Parliament last year passed 
legislation to ensure that truck drivers could not be 
forced to work extremely long hours without adequate 
rest, which endangered themselves and other road 
users. If this regulation had not already been in place 
before conclusion of the TPPA, a government from a 
country where there is no similar law could challenge it 
on the grounds that it was too burdensome.

The Australian government should not agree to any 
proposals in the TPPA which would reduce their right to 
regulate services for health, environmental or other public 
interest reasons.

AFTINET (Australian Fair Trade & Investment 
Network) is a national network of individuals and 
community organisations which campaign for fair 
trade based on human rights, labour rights and 
environmental sustainability.

The TPPA negotiations are continuing in 2013 with 
the aim of finishing by the end of the year. We must 
hold our government accountable and ensure that it 
does not agree to any proposals that would reduce 
its ability to provide and fund public services and to 
regulate all services in the public interest.

Our website has resources you can use to:
• Send a message to the Trade Minister
• Raise the issues with your local member of 

Parliament
• Join our mailing list to get regular updates on the 

campaign
• Donate to support the campaign

Contact us:
Australian Fair Trade and Investment Network 
(AFTINET)
128 Chalmers St, Surry Hills NSW 2010
Web: aftinet.org.au
Mail: campaign@aftinet.org.au
Tel: 02 9699 3686 

A fuzzy definition of Public Services 
means they may not be definitely 
excluded from the TPPA

Join the campaign for a fair deal or 
no deal in the TPPA

Government to Government Dispute 
process can challenge regulation

MARCH 2013 


