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1. Introduction  

Dear Members,  

Happy new year! 

Negotiations for the Regional Comprehensive Economic Partnership Agreement have been delayed 
again. The text is now not likely to be finalised until the middle of the year and the agreement won’t 
be signed until November 2020. If you haven’t already done so, please Sign the Petition to the 
Senate against damaging clauses in the RCEP and in favour of enforceable workers' rights and 
environmental standards. 

Negotiations for the Australia-EU FTA will also continue this year and it is likely that negotiations for 
an FTA with the UK will officially begin after the UK leaves the EU at the end of January.  

AFTINET will continue to monitor all trade negotiations and campaign against trade provisions that 
have negative social, human rights and environmental impacts. 

As part of its agreement to pass the enabling legislation for the Indonesian trade agreement last 
year, the ALP obtained commitments from the government to cancel the old Indonesian Investment 
treaty and to conduct a JSCOT review of the trade agreement process.  

AFTINET will be monitoring these commitments and will make submissions advocating for a more 
transparent and accountable trade process, with release of texts and independent assessment of 
costs and benefits of agreements before they are signed. We will publicise the inquiry to encourage 
submissions expose the issues to broader public debate. 

The AFTINET Team 

http://aftinet.org.au/cms/node/1679#overlay-context=node/1679
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2. RCEP negotiations delayed again as India does cost-benefit study and is asked to re-join 

In November 2019, 15 governments announced they had concluded the talks for the Regional 
Comprehensive Economic Partnership (RCEP), but India withdrew from the negotiations. India’s 
concerns included the impact of lower tariffs on its agriculture and industry, but there had also been 
ongoing differences over investor rights to sue governments (ISDS) stronger monopolies on 
medicines that could delay the availability of cheaper medicines, and issues about the regulation of 
e-commerce. 

The RCEP text remains secret and will not be made public until after it has been signed. AFTINET and 
93 other civil society groups in the region have written to trade ministers asking for the text to be 
made available for public and parliamentary scrutiny before it is signed.  

There have been reports that some contentious issues like ISDS and medicine monopolies have been 
removed from the text. This would be a victory for civil society campaigning, but cannot be 
confirmed until the text becomes public. 

India’s withdrawal reduces the potential of increased market access for Australian products, since 
Australia has free trade agreements with all the other RCEP countries, but not with India. Australia’s 
trade Minister has said that he hopes India will re-join the agreement. Japanese trade officials have 
also asked India to re-join and the 10 ASEAN governments have publicly invited India to attend an 
RCEP meeting on February 3-4. Indian External Affairs Minister S Jaishankar said on January 21:“We 
have not closed our mind to it. We have to look at cost and benefit. We will evaluate RCEP on 
economic and trade merit.” 

Media reports have confirmed that the deadline for completion of the RCEP text has been extended 
to June 2020, to accommodate further negotiations with India. If this deadline is achieved, the text 
will then be legally checked and will not be signed and become public until the ASEAN summit in 
November 2020. 

3. Bushfires lead to global criticism of Australia’s climate policy and EU flags carbon border tax if 
others fail to reduce emissions  

The global response to Australian bushfires suggest that Australia will face strong international 
pressure to increase its action on climate change, including by transitioning away from fossil fuels. 

Media reports across the world have made the link between climate change and the bushfires, 
criticising both the Australian government’s response to the fires and its failure to take action to 
address climate change. The reports refer to Australia’s high per capita greenhouse gas emissions 
and criticise the government’s ongoing support for coal production and its recalcitrance at the UN 
climate meeting in Madrid in December 2019 where it worked with the USA and Brazil to block any 
genuine action on climate change. 

Ursula von der Leyen, the new European Commission President, told business leaders at the World 
Economic Forum in Davos that the EU was determined to meet its target of carbon neutrality by 
2050, and if necessary would use carbon intensity taxes “to prevent the import of CO2 from 
abroad”. She said in a keynote speech: 

“It is not only a climate issue; it is also an issue of fairness. It is a matter of fairness towards our 
businesses and our workers. We will protect them from unfair competition. One way for doing so is 
the Carbon Border Adjustment Mechanism.” 

EU Trade Commissioner Phil Hogan confirmed that the EU is doing a feasibility study in 2020 on the 
tax to ensure it would conform with WTO rules, and would need to devise a common system for 
measuring the carbon dioxide intensity of both domestic and imported products. 

Von der Leyen, originally from the German conservative CDU party, committed to strong action on 
climate change, including through trade mechanisms, in her candidacy statement for the EC 
President’s position. The French government has also supported such proposals. European cross-
party support for strong action against climate change contrasts with partisan divisions in both the 
US and Australia. 

http://aftinet.org.au/cms/2017-Regional-Comprehensive-Economic-Partnership-RCEP
https://theconversation.com/indias-not-joining-the-latest-free-trade-deal-which-limits-australias-market-access-126343
https://www.madhyam.org.in/decoding-indias-withdrawal-from-the-rcep/
https://timesofindia.indiatimes.com/business/india-business/india-protects-drug-agri-biz-at-rcep/articleshow/70016068.cms?from=mdr
https://timesofindia.indiatimes.com/business/india-business/india-protects-drug-agri-biz-at-rcep/articleshow/70016068.cms?from=mdr
https://thewire.in/economy/india-rcep
http://aftinet.org.au/cms/sites/default/files/191209%20final%20aust%20regional%20release%20the%20text%20letter.pdf
https://theconversation.com/suddenly-the-worlds-biggest-trade-agreement-wont-allow-corporations-to-sue-governments-123582
https://www.bloomberg.com/news/videos/2019-11-06/australian-minister-says-rcep-door-remains-open-for-india-video
https://www.straitstimes.com/asia/east-asia/japan-wont-sign-regional-comprehensive-economic-partnership-pact-if-india-doesnt-join
https://economictimes.indiatimes.com/news/economy/foreign-trade/govt-yet-to-take-call-on-rcep-meeting-invitation/articleshow/73507779.cms?utm_source=contentofinterest&utm_medium=text&utm_campaign=cppst
https://www.deccanherald.com/national/asean-secretariat-invites-india-for-rcep-meeting-in-february-in-bali-796905.html
https://www.bangkokpost.com/business/1840084/ministry-seeks-nod-for-rcep-signing
https://www.smh.com.au/environment/climate-change/the-world-has-made-the-link-between-australian-coal-fires-and-climate-20200103-p53omu.html
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_20_102
https://www.euractiv.com/section/energy-environment/news/jury-is-still-out-on-eus-carbon-border-tax-hogan-says/
https://ec.europa.eu/commission/sites/beta-political/files/political-guidelines-next-commission_en.pdf
https://www.euractiv.com/section/energy/news/france-to-push-for-eu-carbon-price-floor-and-border-tariff/
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A European carbon intensity tax could impact on the EU-Australia Free Trade Agreement 
negotiations which are ongoing in 2020. The Morrison government’s emissions reduction targets are 
much lower than those of the EU and there is a risk that Australian products could be subject to the 
proposed tax. 

4. US-China phase one tariff deal signed and released: a temporary truce in the tariff wars 

The US-China phase one tariff deal that was announced on December 19 has been signed and the 
text has been released.  

The US has confirmed that it has cancelled its threatened new tariffs of $156 billion on Chinese 
goods, and has reduced but not removed existing tariffs on mainly industrial inputs. In return, China 
has cancelled its threatened new tariffs and agreed to buy more US agricultural and good exports 
over the next two years. China has also agreed to change its practices in the areas of intellectual 
property, technology transfer, financial services and currency valuation. The text provides details in 
all these areas, and provides for regular consultations and a dispute process involving the US Trade 
Representative and China’s equivalent senior trade official. 

The US government is claiming that the agreement will ensure that US exports to China increase by 
$100 billion per year by 2021. However, the New York Times pointed out that US tariffs will remain 
on $360 worth of Chinese imports, and China will also maintain some of its retaliatory tariffs. US 
Trade representative Robert Lighthizer described the US tariffs as “motivation for further 
negotiations.” The NYT quotes business commentators who question whether the deal has been 
worth the cost of tariffs paid by US business and consumers, and the global economic uncertainty 
caused by the tariff wars. 

The de-escalation of tariff wars is welcome, as they undermine the multilateral trading system and 
have already had a negative impact on global economic growth. AFTINET rejects the strategy of 
unilateral tariffs which the US has also imposed on Europe, Canada and others, and supports a fairer 
multilateral trade system based on human rights and environmental sustainability. 

5. US economists criticise cosy consensus for free trade agreements but agree that Trump’s tariff 
wars not the solution  

Noah Smith recently reported on a debate about US trade policy at an American Economic 
Association meeting that showed more economists are criticising the “cosy consensus” on 
corporate-dominated free trade agreements.  

Smith reported criticism of the original theory of free trade that each country should specialise in its 
most efficient products. This can be a trap for poor countries that export natural resources and 
forsake manufacturing, which might have a gain in wealth in the short term, but in the long term 
“could miss out on technological improvement and productivity gains.” Others argued that there are 
both winners and losers resulting from trade agreements and that increased competition can lead to 
job losses and “weaken environmental and labor standards at the national level.” 

Harvard economist Dani Rodrick argued that that “actual trade agreements tend to bear only a 
passing resemblance to the idealized notion of free trade in an economics textbook. Thanks to 
lobbying by business interests, real trade agreements are tangles of rules and regulations that can 
restrain competition.”  

These rules include longer monopolies on medicines, delaying availability of cheaper medicines, and 
special legal rights for foreign investor rights to sue governments over domestic laws. Proposed 
solutions included compensating for lost jobs through the tax and welfare system, removing 
corporate privileges from trade agreements and ensuring that trade agreements do not prevent 
governments from having effective local industry policies. 

Smith reports that there was consensus that Trump’s tariff wars “are a bad response to the 
drawbacks of free trade, serving mainly as a tax on domestic consumers. They also invite retaliation, 
causing more carnage.” 

http://aftinet.org.au/cms/node/1826
http://aftinet.org.au/cms/node/1821
https://ustr.gov/sites/default/files/files/agreements/phase%20one%20agreement/Economic_And_Trade_Agreement_Between_The_United_States_And_China_Text.pdf
https://ustr.gov/sites/default/files/files/agreements/phase%20one%20agreement/Economic_And_Trade_Agreement_Between_The_United_States_And_China_Text.pdf
https://ustr.gov/sites/default/files/files/agreements/phase%20one%20agreement/US_China_Agreement_Fact_Sheet.pdf
https://www.nytimes.com/2019/12/15/business/economy/us-china-trade-deal.html
http://aftinet.org.au/cms/node/1820
https://www.bbc.com/news/business-49013571
https://www.bloomberg.com/opinion/articles/2020-01-10/economists-have-no-idea-what-replaces-global-free-trade-system
https://www.imf.org/en/Publications/WP/Issues/2019/03/26/The-Return-of-the-Policy-That-Shall-Not-Be-Named-Principles-of-Industrial-Policy-46710
https://drodrik.scholar.harvard.edu/publications/what-do-trade-agreements-really-do
https://www.bloomberg.com/news/articles/2019-05-07/trump-china-tariffs-who-pays
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6. ISDS updates 

Uber threatens ISDS case against Columbia after government decision to block platform company 
Uber has written to the Colombian President Iván Duque Márquez to officially notify him that it 
intends to sue the Colombian government using the Investor to state dispute settlement provisions 
in the Colombia-US free trade agreement in response to its decision to block the platform company 
from operating in the country.  

The decision came after a lawsuit was brought against Uber that claimed it was providing its services 
through unfair competition. Uber argues the decision to ban Uber but not similar companies from 
Columbia and other countries violates the expropriation, fair and equitable treatment, national 
treatment and most-favoured nation treatment provisions in the investment chapter of the 
Colombia-US free trade agreement. It has threatened to sue Columbia if the dispute cannot be 
resolved via consultation and negotiation.  

Australian company sues Sweden for $1.8 billion for phasing out uranium mining 
Aura Energy Ltd, an Australian company also listed in the UK, has lodged a claim under the Energy 
Charter Treaty (ECT) for US 1.8 billion compensation from the Swedish government because in 2018 
it decided to phase out uranium mining for environmental reasons. 

The company is claiming compensation for ‘indirect expropriation’ and ‘unfair treatment’ which it 
claims violated its ‘legitimate expectations’ of future profits. Australia has not ratified the ECT and 
did not opt to provisionally apply the treaty’s investment protections, so it appears that the 
company is relying on its UK listing to claim jurisdiction because the UK has ratified the ECT.  

Australian mining company threatens ISDS case against Tanzania  
Australian mining company Indiana Resources is one of three mining companies that have served 
the Tanzanian government with a notice of intent to bring an ISDS case after it revoked the 
companies’ retention licences. Australia does not have a bilateral investment treaty with Tanzania. 
Indiana Resources is bringing the case through its UK-based parent company Ntaka Nickel Holdings, 
under the UK-Tanzania bilateral investment treaty.  

The cases come after the Tanzanian government made amendments to the county’s Mining Act in 
2018, which aimed to increase opportunities for the government and local companies to benefit 
from mining projects. The amended legislation requires a minimum of 16 percent government 
ownership of mining projects and 5 percent equity participation for local Tanzanian companies. 
The dispute between the three companies and the Tanzanian government relates to the decision to 
revoke the companies’ retention licences and make a public call for tenders for the joint 
development of the areas that were previously covered by the licences. 

7. New NAFTA deal signed without longer medicine monopolies and with stronger labour rights  

Following labour and civil society campaigns over the past two years, the US, Canada and Mexico 
have signed an amended US Mexico Canada Agreement (USMCA) which eliminates longer medicine 
monopolies that would have delayed access to cheaper medicines. The amendments also include 
stronger protection for labour rights.  

Previous agreed changes phase out foreign investor rights to sue governments (ISDS) between the 
US and Canada, and place restrictions on foreign investor rights to sue Mexico. The US Congressional 
Democrats responded to community pressure and negotiated elimination of a 10-year data 
exclusivity period for biologic drugs from the agreement, which they feared would lead to higher 
drug prices in the US, as well as in Mexico and Canada. They also negotiated stronger enforceability 
for labour rights. 

The changes have been welcomed by unions and civil society groups, but some are still critical of 
President Trump’s claims of thousands of jobs resulting from the new agreement. AFL-CIO president 
Richard Trumka, who was closely involved with the USMCA negotiations, said the amended 
agreement was a "vast improvement" over NAFTA. 

Public Citizen’s Global Trade Watch director Lori Wallach said “The best feature of the new NAFTA is 
the gutting of Investor-State Dispute Settlement (ISDS)…That a U.S. pact largely eliminates extreme 

http://aftinet.org.au/cms/node/1811
https://en24.news/2020/01/uber-will-sue-colombia-fta-international-lawsuit-uber-will-sue-colombia-for-violating-the-fta-with-the-united-states-present.html
https://www.reuters.com/article/us-colombia-uber/colombia-orders-uber-to-cease-ride-hailing-cites-competition-rules-violation-idUSKBN1YP00R
https://www.bilaterals.org/?sweden-sued-for-1-8-billion-due-to
https://www.google.com/search?biw=1920&bih=937&ei=hIQnXt6ZDcCe4-EP7M6woAg&q=Indiana+Resources+threat+to+sue+tanzania&oq=Indiana+Resources+threat+to+sue+tanzania&gs_l=psy-ab.3...3272.3852..4201...0.1..0.144.273.0j2......0....1..gws-wiz.......0i71.BE3nmGIPbBU&ved=0ahUKEwje66nu55XnAhVAzzgGHWwnDIQ4ChDh1QMICw&uact=5
https://www.bilaterals.org/?third-miner-declares-dispute-with
https://www.reuters.com/article/tanzania-lawmaking-mining/tanzanias-new-mining-rules-impose-restrictions-on-foreign-banks-insurers-idUSL8N1QA519
https://www.reuters.com/article/us-usa-trade-mexico/u-s-canada-and-mexico-sign-agreement-again-to-replace-nafta-idUSKBN1YE1RO
http://aftinet.org.au/cms/node/1631
https://theintercept.com/2019/10/29/usmca-house-democrats-labor/
https://aflcio.org/pressreleases/afl-cio-endorses-usmca-after-successfully-negotiating-improvements
https://www.commondreams.org/newswire/2019/12/10/redo-usmca-better-original-nafta-after-yearlong-effort-improve-trumps-2018-deal
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ISDS protections for foreign investors and anti-democratic tribunals sends a signal worldwide about 
the illegitimacy of the ISDS regime.” But Wallach added, "Trump's claim that this new NAFTA will 
bring back hundreds of thousands of manufacturing jobs is absurd." 

Some environment groups were also critical. Dan West, a senior advocate for the Natural Resources 
Defense Council, said any passable trade agreement must include strong climate protections. "While 
the details are still secret," West said, "all indications are that the revised NAFTA pact fails this key 
climate test.” The detailed amendments have now been published and are expected to be approved 
by legislators in all three countries.   

8. WTO not dead yet: alternative appeals body set up, but fundamental change needed  

For the past two years the US Trump administration has imposed unilateral tariffs outside of the 
rules of the 164-member World Trade Organisation (WTO). The WTO, although it has many flaws, is 
the only multilaterally-agreed rules-based trading system. WTO rules are enforceable through 
government-to-government disputes, heard by disputes panels whose initial decisions can be 
appealed to ensure they conform with WTO rules.  

The US has also blocked appointments to the WTO disputes appeals a body, resulting in a shortage 
of appeals body members. This means that, while existing cases will continue to be heard, as of last 
week the appeals body is prevented from hearing future appeals.   

The US stated reasons for its actions are that it wants changes to the WTO appeals process to 
address flaws, including lengthy and complex processes and allegations that appeals bodies have 
over-reached the boundaries of WTO rules. However, the US has not responded to proposals for 
change that would address these issues, showing that its objections are to the enforceable rules-
based trade system itself, a conclusion reinforced by its unilateral tariff wars.  

But despite claims of its demise, the WTO is not dead yet. The EU and Canada have initiated a 
temporary voluntary appeals system allowable under WTO rules. Australia and China have joined a 
total of 17 other governments that have agreed to use this system, and others are expected to join. 
This will enable WTO member governments to continue to lodge government-to-government 
disputes under WTO rules and to have access to an appeals body if there are grounds for appeals. 
But this is a temporary fix that does not address longer term issues. 

AFTINET has criticised the power dynamics in the WTO which is dominated by the largest players and 
neoliberal economic principles. But we support the concept of a multilateral rules-based system that 
includes all governments, as it potentially gives more voice to the needs of poorer and smaller 
countries, and can have rules which recognise the needs of developing countries. This is preferable 
to bilateral trade wars based on might-is-right principles.   

The WTO needs fundamental change to a fairer multilateral system that would give developing 
countries more negotiating power and be based on commitments to human rights, labour rights and 
environmental sustainability. Nearly all governments agreed to these principles through the 
Sustainable Development Goals (SDGs) in 2015, but they have not been integrated into WTO goals or 
practice. A blueprint for achieving these goals can be found in "A New Multilateralism for Shared 
Prosperity: Geneva Principles for a Green New Deal" published by the UN Conference on Trade and 
Development (UNCTAD). 

9. Trade rules could impact on regulation of facial recognition technology  

A New York Times investigation reprinted in the Sydney Morning Herald has reported that an 
American software company, established by Australian developer Hoan Ton-That, has developed 
ground-breaking facial recognition software that is being used without any regulation or public 
scrutiny by both public agencies and private companies in the US.  

The software uses an algorithm that can scrape images from social media to identify individuals. It 
has been strongly criticised as an invasion of individual privacy open to abuse. Similar software has 
been used in China for mass surveillance. The Sydney Morning Herald reported separately that 
different but similar software is being used by Victoria Police and some Australian schools.  

https://www.nrdc.org/media/2019/191209
http://aftinet.org.au/cms/node/1810
http://aftinet.org.au/cms/node/1810
http://aftinet.org.au/cms/node/1687
https://www.smh.com.au/politics/federal/australia-hits-out-at-dismantling-of-wto-appeals-20191217-p53krz.html
https://trade.ec.europa.eu/doclib/press/index.cfm?id=2053
https://www.smh.com.au/world/europe/unblocking-the-wto-eu-backs-chinese-alliance-to-settle-trade-disputes-20200125-p53unn.html
https://www.smh.com.au/world/europe/unblocking-the-wto-eu-backs-chinese-alliance-to-settle-trade-disputes-20200125-p53unn.html
https://www.un.org/sustainabledevelopment/sustainable-development-goals/
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionID=2057
https://unctad.org/en/pages/newsdetails.aspx?OriginalVersionID=2057
https://www.smh.com.au/technology/it-s-creepy-the-secretive-company-co-founded-by-an-australian-that-might-end-privacy-as-we-know-it-20200119-p53sod.html
https://www.smh.com.au/national/australian-police-using-face-recognition-software-as-privacy-experts-issue-warning-20200119-p53ssj.html


6 
 

The article quotes Dr Monique Mann, a senior lecturer in criminology at Deakin University and board 
member of the Australian Privacy Foundation, who called for a ban or moratorium on use of facial 
recognition technology, saying its application can be “very dangerous”. Dr Mann said the 
international experience was facial recognition technology was being outlawed given the human 
rights concerns. A significant difference existed between authorities using technology to verify 
identity such as at airports and searching databases to identify people.  

The article also reports that Human Rights Commissioner Edward Santow has also called for a 
"moratorium on the potentially harmful use of facial recognition technology in Australia" until there 
is a legal framework to safeguard human rights.”  

Meanwhile, the Australian government is playing a leading role in negotiations for an e-commerce 
agreement among 76 WTO member countries. They are being conducted behind closed doors and 
heavily influenced by Big Tech companies. who want less, rather than more regulation. The 
government has supported proposals in other trade agreements that would prevent governments 
from gaining access to source code and algorithms which may be needed to regulate facial 
recognition technology. 

AFTINET and 314 other civil society organisations have argued in an open letter to governments that 
these trade rules could make it more difficult for governments to regulate to protect privacy and 
other human rights. AFTINET will be making more detailed submission to government about how the 
e-commerce negotiations could limit a range of regulatory recommendations made by the Australian 
Competition and Consumer Commission in its Digital Platforms Report which recommended 
stronger regulation to protect privacy and other human rights.  

10. 278 community organisations release open letter on the Energy Charter Treaty 

278 community organisations and trade unions, including AFTINET, have released an open letter 
demanding reform of the Energy Charter Treaty (ECT) so that it does not undermine action to 
address climate change. 

The ECT includes Investor-state dispute resolution (ISDS) provisions that give foreign investors in the 
energy sector sweeping rights to directly sue states in international tribunals for policy decisions that 
impact on their investments. Out of all the international agreements that include ISDS, the ECT has 
brought the most ISDS cases.  

These cases could undermine action on climate change, as governments risk facing huge lawsuits if 
they strengthen environmental protections or implement policies to transition away from fossil 
fuels. For example, the German coal company Uniper is threatening to use the ECT to bring an ISDS 
case against a law to burn the burning of coal in the Netherlands. See short video here. Australia has 
signed but not ratified the ECT. However, there have been at least three ISDS cases brought by 
Australian companies. 

 

https://dfat.gov.au/trade/services-and-digital-trade/Pages/e-commerce-and-digital-trade.aspx
http://www.ourworldisnotforsale.net/2019/Digital_trade_2019-04-01-en.pdf
https://www.accc.gov.au/publications/digital-platforms-inquiry-final-report
http://aftinet.org.au/cms/node/1817
https://www.energy-charter-dirty-secrets.org/open-letter/
https://corporateeurope.org/sites/default/files/attachments/one_treaty_to_rule_them_all.pdf
https://corporateeurope.org/sites/default/files/attachments/one_treaty_to_rule_them_all.pdf
https://www.youtube.com/watch?v=uZ3r6OwKM-k&feature=youtu.be
https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search#nationality-of-parties
https://www.tellerreport.com/news/2019-11-29---sweden-is-sued-for-sek-17-billion-by-a-foreign-company---a-unique-case-from-j%C3%A4mtland-.HyW63aHR2B.html

