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Introduction

The Australian Fair Trade and Investment Network (AFTINET) welcomes the
opportunity to make a submission to the Senate Foreign Affairs Defence and Trade
Committee Inquiry into the Trans-Pacific Partnership Agreement (TPP).

AFTINET is a network of 60 community organisations and many more individuals
which advocates for fair trade based on human rights, labour rights and
environmental sustainability.

AFTINET supports the development of fair trading relationships with all countries and
recognises the need for regulation of trade through the negotiation of international
rules.

AFTINET supports the principle of multilateral trade negotiations, provided these are
conducted within a transparent framework that recognises the special needs of
developing countries and is founded upon respect for democracy, human rights,
labour rights and environmental sustainability.

In general, AFTINET advocates that non-discriminatory multilateral negotiations are
preferable to preferential bilateral and regional negotiations that discriminate against
other trading partners.

The TPP involves 12 Pacific Rim countries and 40 per cent of global trade. The
agenda has been driven by the US as the largest global economy, and was
described by the US President in his 2016 State of the Union speech as ensuring
that the US sets the rules for global trade.

The question for Australia is whether such rules, heavily influenced by US
pharmaceutical, media and other industries, are in the public interest, and whether
they constrain future Australian governments from regulating in the public interest.

The text of the TPP contains 30 chapters with many annexes and side-letters, and
has been estimated to total 6000 pages. Because of resource constraints, this
submission cannot deal with all aspects of the TPP, but selects those issues which
we believe will have the most impact in Australia, and which we have the expertise to
analyse.

Other submissions will deal with other issues which could constrain future
government policy. For example, it can be argued that the copyright section of the
intellectual property chapter locks in rules which favour copyright holders at the
expense of consumers, and that the electronic commerce chapter could constrain
data privacy regulation.

The TPP sanitary and phytosanitary chapter has more extensive additional
provisions to develop common regional standards for quarantine measures than
previous trade agreements. The question is whether these could constrain future
measures needed to maintain Australia’s high quarantine standards as an island
continent, free of many pests and diseases.



This submission deals with the following aspects of the TPP:

e The trade agreement process and the need for independent studies
of trade agreement impacts

e Investor-State Dispute Settlement provisions (ISDS)
e Extended monopolies on medicines

e Provisions for temporary movement of people

e Labour rights

e Environmental standards

e Food labelling and product standards



Summary

The trade agreement process and the need for more transparency and
independent studies of trade agreement impacts

Trade negotiations are conducted in secret, and the text is not made available until
after it has been agreed. The decision to sign agreements is a Cabinet process, after
which the agreement is tabled in Parliament and examined by JSCOT. Parliament
only votes on the implementing legislation, not on the whole agreement.

The Senate Inquiry into the Australian trade agreement process held in 2015
summarised the faults in this secretive and undemocratic process in its report, aptly
called Blind Agreement.

In the case of the TPP, the Department of Foreign Affairs and Trade (DFAT) held
many stakeholder briefings during negotiations, but were not able to discuss details
of the text, and stakeholders were not able to see draft texts. The process was very
one-sided. Stakeholders made their views known but were given very little
information about the detail of negotiations or whether their views had any impact.

The main detailed information about the negotiations came from leaked documents.

AFTINET has made detailed recommendations for changes to this process, including
release of draft texts, release of the final text for public and parliamentary debate
before it is authorised for signing, and comprehensive independent studies of the
likely economic, health, and environmental impacts of the agreement before signing.

We note that, in the case of the TPP the call for independent assessments of the
economic, health, human rights and environmental impacts of the TPP has come not
only from a broad range of community organisations, but from the Productivity
Commission, the Australian Competition and Consumer Commission and public
health experts. We hope that the Senate enquiry will enable more independent
assessment.

It has been confirmed that the US Congress will not consider the TPP implementing
legislation until after the November 2016 presidential election. Ratification by six
countries, including the US and Japan, is required for the TPP to proceed. The US
Congress also has legislative authority and a proven record of demanding changes
to the implementing legislation of other countries before final ratification. It would be
unwise for the Australian Parliament to pass the implementing legislation in advance
of the US Congress process.

ISDS

Investor-State Dispute Settlement (ISDS) is a very costly system with no
independent judiciary, precedents or appeals. It gives increased legal rights to global
corporations which already have enormous market power, based on legal concepts
not recognised in national systems and not available to domestic investors. These
fundamental systemic issues remain in the TPP version of ISDS.

Known outstanding ISDS cases increased sharply to almost 700 in 2015, with US
companies the most frequent users. Australia has only experienced one ISDS case
against it because its ISDS agreements are with developing countries, and the



Australia-US free trade agreement did not include ISDS. The TPP is particularly
dangerous because it will expose Australia directly to ISDS claims from US
companies for the first time.

Despite claims of safeguards and carve-outs, the only clear exclusion from ISDS
cases in the TPP is tobacco regulation. Claimed safeguards for health,
environmental and other public interest law and policy in the TPP have been
assessed by legal experts as being ambiguous and ineffective, and have not
prevented ISDS cases under previous agreements.

The DFAT National Interest Assessment claims that the TPP’s ISDS system is one
of the most protective in the world. In fact, both the draft India Bilateral Investment
Treaty and the EU draft Investment Chapter attempt to provide more extensive
safeguards. These were publicly available before the completion of the TPP but their
provisions were not included.

Leaving aside these and other possible future adjustments to the ISDS system, the
basic question remains as to why any government would agree to ISDS provisions at
all. As the Productivity Commission has noted, there is no legitimate rationale for
giving special legal rights to global corporations to sue governments over domestic
legislation. There is no evidence of any economic benefit from ISDS, only of financial
and policy risks to governments.

Stronger monopolies on biologic medicines

Biologic medicines are the most expensive medicines used to treat serious illnesses
like cancer. Ten of the most expensive biologics cost the Pharmaceutical Benefits
Scheme (PBS) approximately AU$1.2 billion in subsidies in 2013-14 to ensure they
were accessible to Australians.

DFAT claims that the TPP text does not require any changes to Australia’s length of
data protection for biologic medicines. But the TPP text contains two options for
longer data protection for biologic medicines before cheaper versions become
available.

Australian law, which currently provides five years of data protection, will not change
immediately. However, Australia would be legally obliged by the TPP to ensure
“other measures” are in place which will lead to a market outcome of an extra three
years, resulting in eight years of data protection.

DFAT has defended this outcome by saying that current delays caused by market
conditions or administrative delays can already deliver an outcome of at least eight
years.

But currently such delays are only a possibility. The TPP text locks in these delays,
creating a legal obligation to deliver the comparable market outcome of at least eight
years. Each year of delay of cheaper forms of biologics will cost the PBS hundreds
of millions of dollars. This cost will not show up immediately, but is a future time
bomb for PBS cost blowouts. This will also create pressure to pass on some of those
costs to consumers in the form of higher prices at the chemist. This is not in the
public interest. The Australian government should instead retain the flexibility to
reduce delays in the availability of cheaper medicines.



Temporary movement of people

The TPP commits Australia to accepting unlimited numbers of temporary workers
from Canada, Mexico, Chile, Japan, Malaysia and Vietnam as contractual service
providers in a wide range of professional, technical and skilled trades occupations,
without labour market testing to establish whether there are local workers available.
Recent studies have shown many examples of exploitation of these workers
because of the temporary nature of the work and possibility of deportation. Australia
has made far more extensive commitments for entry of contractual service providers
than have other TPP countries.

Labour rights

The inclusion of a chapter which refers to labour rights is welcome. However, the
DFAT description paints a rosier picture than is revealed by the details in the text.
Labour law experts have criticised the chapter because much of it is aspirational
rather than legally binding, even in relation to forced and child labour. The
enforcement process for those few provisions which are legally binding is more
gualified, lengthy and convoluted than in other chapters of the agreement. These
processes have not proved effective in other agreements.

The environment

The inclusion of a chapter on environmental regulation is also welcome. But
environmental law experts have criticised this chapter for containing weak
environmental standards, most of which are not enforceable in the same way as
obligations in other chapters. The non-binding nature of commitments and weak
enforceability in the environment chapter contrasts sharply with the legal rights
provided to corporations to sue governments over domestic laws, including
environmental laws, under the provisions for ISDS described above.

Technical Barriers to Trade (TBT)

The Regulatory Impact Statement on the TPP notes that the TBT chapter and it
annexes aim “to promote common regulatory approaches across the TPP region.”

The issue with the promotion of common regulatory standards across countries with
different standards is how to preserve the right of future governments to maintain
and improve Australia’s relatively high standards in areas like food regulation.
Pressures from industry to simplify and streamline standards regarded as barriers to
trade may suit their cost-reduction interests, but may not be in the public interest.

While Australia is already bound by World Trade Organisation TBT rules, the TPP
includes the added possibility of Investor State Dispute Settlement (ISDS).

In the Korea-Australia Free Trade Agreement, Australia ensured that ISDS disputes
could not be applied to the TBT chapter, but there is no such exclusion in the TPP. A
foreign investor could allege that changes to country of origin or other labelling
requirements which might occur after the TPP is in place, could harm their
investment. The wine and spirits annex could restrict future options for mandatory
alcohol health warnings like those for pregnant women, which could also be open to
ISDS cases.



Weighing TPP costs and benefits and conclusion

The Government has refused to undertake independent studies of the economic,
health, environmental and other impacts of the TPP. The World Bank study shows
tiny economic gains of 0.07 percent of GDP after 15 years, which have not been
assessed against the costs of other impacts. DFAT emphasises the relatively small
gains in market access in particular agricultural and some other sectors. But there
has been no Australian-based analysis of the impact on the economy as a whole,
nor of the costs of government revenue losses, unemployment, the extension of
medicine monopolies, ISDS and future restrictions on government regulation in
areas like food standards. Given these severe shortcomings, the Committee should
recommend against the TPP’s implementing legislation.



The trade agreement process and need for independent
studies of trade agreement impacts

Trade negotiations are conducted in secret, and the text is not made available until
after it has been agreed. The decision to sign agreements is a Cabinet process, after
which the agreement is tabled in Parliament and examined by JSCOT. Parliament
only votes on the implementing legislation, not on the whole agreement.

The Senate Inquiry into the Australian trade agreement process held in 2015
summarised the faults in this secretive and undemocratic process in its report Blind
Agreement (Senate Committee on Foreign Affairs Defence and Trade, 2015).
AFTINET made a detailed submission to this inquiry (AFTINET 2015).

In the case of the TPP, the Department of Foreign Affairs and Trade (DFAT) held
many stakeholder briefings during negotiations, but were not able to discuss details
of the text, and stakeholders were not able to see draft texts.

Between 2010 and September 2014, stakeholders were given information about the
time and place of negotiations and time was made available for them to make
presentations to both Australian and other negotiators. This was welcome, but the
process was very one-sided. Stakeholders made their views known but were given
very little information about the detail of negotiations or whether their views had any
impact.

After September 2014 until the completion of negotiations in October 2015, the
negotiations themselves became more secretive, with little advance information
about time and place of negotiations and no opportunities to make formal
presentations to negotiators.

The main detailed information about the negotiations came from leaked documents.

The agreed, but not final, text was released in November 2015. The final, legally
scrubbed version was released in February 2016. Cabinet authorised the decision to
sign the text, which is now being reviewed by JSCOT. Parliament can only vote for
or against, or amend, the implementing legislation. Many of the most controversial
parts of the agreement, like foreign investor rights to sue governments (ISDS), do
not require implementing legislation, but are included in the text.

Our recommendations for change to this process are summarised briefly below.

Prior to commencing negotiations, the Government should table in Parliament a
document setting out its priorities and objectives. The document should include
independent assessments of the projected costs and benefits of the agreement.
Such assessments should consider the economic, regional, social, cultural,
regulatory and environmental impacts which are expected to arise.

The Australian Government should release its proposals and discussion papers
during trade negotiations. Draft texts should be also released for public discussion,
as occurs in the WTO and is now the practice in some EU negotiations (EU, 2015a).
The final text should be released for public and parliamentary debate before it is
authorised for signing.



The current National Impact Analysis (NIA) process is inadequate, because it is done
by the Department of Foreign Affairs and Trade, which negotiated the agreement.
After the text is completed but before the decision is made to sign it, comprehensive
independent studies of the likely economic, health and environmental impacts of the
agreement should be undertaken and made public for debate, consultation and
review by parliamentary committees.

Parliament should vote on the whole text of agreements, not just the implementing
legislation.

Independent assessments needed

We note that, in the case of the TPP, the call for independent assessments of the
economic, health, human rights and environmental impacts of the TPP has come not
only from a broad range of community organisations, but from the Productivity
Commission, the Australian Competition and Consumer Commission and public
health experts (AFTINET, 2016, Productivity Commission, 2015: 86, Australian
Competition and Consumer Commission 2015: 18-19, Hirono et al, 2015).

The Productivity Commission has offered to do a cost benefit assessment, but this
has been refused by the Government (Hutchens 2016).

US presidential candidates and Congress opposed to TPP

The terms of the TPP stipulate that the TPP will not come into force unless
implementing legislation is passed by the US and Japan, the two largest economies,
plus four other TPP countries, by February 2018.

Community opposition to the TPP in the US has grown to the point where both
presidential candidates are opposed to the TPP. Donald Trump has repudiated the
agreement and Hillary Clinton has pledged to renegotiate key aspects of it, including
investor rights to sue governments, stronger medicine monopolies and various
market access issues. Whoever wins the election, the TPP in its current form will be
opposed by the newly-elected U.S President and Congress in 2017 (Australian
Associated Press, 2016).

It has been confirmed by the Republican Speaker of the US House of
Representatives that there is majority opposition to the TPP in the current
Republican-dominated US Congress. The current Congress will not consider the
TPP implementing legislation until after the US presidential election on November 8,
2016, known as the lame-duck period, and then may not do so at all. Most
Democrats are opposed, and Republican support has waned during the course of
the election campaign (Reuters, 2016).

The US Congress also has legislative authority and a proven record of demanding
changes to the text or the implementing legislation of other countries before agreeing
to final ratification, as it did with Australian copyright law before ratification of the
Australia-US Free Trade Agreement (Kelsey, 2015).

No other government has yet passed the implementing legislation. It would be
unwise for the Australian Parliament to pass the implementing legislation in advance
of the US Congress, considering the US Congress may not pass it, or that the US
Congress could request further changes to the text or to Australia’s implementing
legislation before the US would agree to ratification.
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Investor-State Dispute Settlement processes (ISDS)

Background and recent literature on ISDS

All trade agreements have government-to-government dispute processes to deal
with situations in which one government alleges that another government is taking
actions which are contrary to the rules of the agreement. ISDS gives additional
special rights to foreign investors to bypass national courts and sue governments for
compensation in an international tribunal if they can argue that a change in law or
policy has harmed their investment.

ISDS was originally designed to compensate for nationalisation or expropriation of
property by governments. But ISDS has since developed concepts like “indirect”
expropriation which do not exist in national legal systems.

There are many examples of ISDS cases against health and environmental laws and
policy. The US pharmaceutical company Eli Lilly is currently suing the Canadian
Government over a court decision which refused a patent for a medicine which was
not sufficiently more medically effective than an existing medicine (Gray 2012). The
US Lone Pine mining company is suing the Canadian Government because the
Québec provincial government conducted a review of environmental regulation of
gas mining (CBC 2012). The French Veolia Company is suing the Egyptian
Government over a contract dispute in which it is claiming compensation for a rise in
the minimum wage (Brevile and Bulard 2014). The Mexican transport
company Grupo Autobuses de Oriente (ADO) recently threatened Portugal with a €42
million ISDS case after it cancelled plans to privatise part of Lisbon's public transport
network (Jones 2016).

After a public debate about the experience of US companies using ISDS to sue
Canada and Mexico through the North American Free Trade Agreement, the Howard
Coalition Government did not include ISDS in the US-Australia Free Trade
Agreement in 2004.

There is also widespread criticism of ISDS in the US itself. The recent Canadian
TransCanada company suit against US Government over its 2015 decision not to
approve the controversial Keystone tar sands pipeline for environmental reasons has
been widely condemned as a threat to environmental regulation (Beachy 2016).

On September 30, 2016, twelve US Senators signed an open letter condemning
ISDS in the TPP. They cited Pulitzer Prize-winning investigative journalist
Christopher Hamby’s recent investigation of ISDS which revealed that ISDS has
become an integral part of profit-maximising strategies for many corporations. ISDS
challenges, and even mere threats of ISDS challenges, have been used to secure
extractive permits over community objections, to exonerate companies responsible
for pollution and even in some cases to enable executives to avoid criminal
convictions. “Such a corporate handout does not belong in our trade agreements,”
they concluded (Hamby, 2016).

Also in September, 2016 more than 200 US law and economics professors sent a
letter to Congress warning that the ISDS regime threatens the rule of law and
undermines democratic institutions. They included Harvard University’'s most senior
Constitutional Law Professor Lawrence H. Tribe, and Nobel-Prize-winning economist
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and Columbia University Professor Joseph Stiglitz. They called on Congress to
reject ISDS in the TPP and other trade agreements (Public Citizen, 2016).

Australian experts, including Australia’s High Court Chief Justice French and the
Productivity Commission, have noted that ISDS is not independent or impartial and
lacks the basic standards of national legal systems. ISDS has no independent
judiciary. Arbitrators are chosen from a pool of investment lawyers who can continue
to practice as investment law advocates. In Australia, and most national legal
systems, judges cannot continue to be practising lawyers because of obvious
conflicts of interest (Kahale 2014, French 2014, Productivity Commission 2010 and
2015).

ISDS has no system of precedents or appeals, so the decisions of arbitrators are
final and can be inconsistent. In Australia, and most national legal systems, there is
a system of precedents which judges must consider, and appeal mechanisms to
ensure consistency of decisions.

ISDS arbitrators and advocates are paid by the hour, which prolongs cases at
government expense. An OECD study found ISDS cases last for three to five years
and the average cost is US$8 million per case, with some cases costing up to US$30
million (Gaukrodger and Gordon 2012).

Even if a government wins the case, defending it can take years and cost tens of
millions of dollars. For example, tobacco companies lost their claim for compensation
for Australia’s 2011 plain packaging legislation in Australia’s High Court. The US-
based Philip Morris company did not accept this decision under Australian law. The
company could not sue under the US-Australia FTA because there was no ISDS
clause. The company found a Hong Kong-Australia investment agreement
containing ISDS, shifted some assets to Hong Kong, claimed to be a Hong Kong
company and sued the Australian Government, claiming billions in compensation. It
took over four years and reportedly cost $A50 million in legal fees for the tribunal to
decide the threshold issue that Philip Morris was not a Hong Kong company
(Tienhaara 2015b).

The Australian Government won on the issue of jurisdiction, so the substantive issue
of whether the company deserved billions of dollars of compensation because of the
legislation was not tested. Even so, the case had a freezing effect on other
governments’ introduction of plain packaging legislation. The New Zealand
Government delayed introducing its own legislation pending the tribunal decision
(Johnston 2015).

The most comprehensive figures on known cases from the United Nations
Conference on Trade and Development (UNCTAD) show that there has been an
explosion of ISDS cases in the last 20 years, from less than 10 in 1994 to 300 in
2007 and almost 700 in 2015. US-based companies are the most frequent users of
ISDS (UNCTAD 2016). Most cases are won by investors or settled with concessions
from governments (Mann 2015, UNCTAD 2015).

It has been argued that Australia is not likely to face future ISDS claims, because
there has been only one claim against Australia, despite a number of agreements
containing ISDS, and that Australia’s robust legal system protects us from cases.
This claim fails to recognise that Australia’s previous agreements containing ISDS
have been mostly with developing countries, which do not have global corporations
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with the resources to launch ISDS cases. Most ISDS cases come from US based
companies, with the next largest number coming from EU-based companies.

The reason there has only been one previous case against Australia is because the
Howard Government did not agree to ISDS in the Australia-US Free Trade
Agreement. This is why the US-based Philip Morris tobacco company had to move
assets to Hong Kong to use ISDS in a Hong Kong-Australia investment agreement to
sue Australia. Australia does not have an agreement containing ISDS with the EU,
and so has not faced any EU cases.

The TPP is the first agreement to expose Australia directly to cases from US
corporations, which increases the risk of future cases considerably. Under the North
American Free Trade Agreement, US companies have launched 56 cases against
Canada and Mexico since 1994, an average of more than two cases a year. Thirty-
nine of these cases were against Canada, which has a legal system similar to
Australia’s.

A recent study of Canada’s experience of ISDS by leading expert Dr Kyla Tienhaara
from the Australian National University show some of the possible costs of ISDS for
Australia based on available global data and a direct comparison with the experience
of Canada under the North America Free Trade Agreement. The report is entitled
The Canary in the Coalmine because the author argues that Australia should use the
opportunity to learn from the Canadian example before entering into similar
agreements with the US containing ISDS.

Based on comprehensive evidence the report concludes:

e US investors are the most frequent users of ISDS globally. According to the
most comprehensive UNCTAD data, they initiate 20% of ISDS cases globally;

e US investors have initiated 39 cases against Canada since 1994, with cases
becoming more frequent over the last decade;

e US investor cases against Canada cover a wide variety of industries and
services including agriculture, chemicals, construction, electricity generation,
entertainment, finance, forestry, health, mining, pharmaceuticals, postal, pulp
and paper, oil and gas, tourism and waste disposal;

e most of these cases involve regulatory measures by governments, many
against health or environmental regulation;

e these cases ranged over regulation by all levels of government, and more
than half of the cases brought against Canada have involved claims against
provincial (state) or local governments;

¢ the global data shows governments lose or settle ISDS cases more often than
they win. Canada has lost or settled 11 cases and won 6, with many still
outstanding;

e even when states “win” they lose because they have unrecoverable legal
costs, since costs are not automatically awarded against the loser;

e damages or compensation awarded by tribunals or known settlements paid by
Canada have totalled at least C$216.7 million. This is an underestimate of
total costs because some settlements are not disclosed and there are current
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outstanding cases for hundreds of millions for which awards or settlements
have not yet been made and

e |ISDS cases are designed to discourage governments from regulating, a
process known as ‘regulatory chill. Some settlements like the case of Ethel
versus Canada, (over the banning of a petrol at additive on public health
grounds) have resulted in reversals of regulation, although subsequent
evidence showed the regulation was justified. The Chevron oil company has
stated publicly that the “existence of ISDS is important as it acts as a
deterrent” to regulation

(Tienhaara, 2016: 2 and 27).

The June 2015 Productivity Commission examination of ISDS confirmed its 2010
study that there is no evidence that ISDS increases levels of foreign investment, or
has economic benefits. The study recommended against the inclusion of ISDS in
trade or investment agreements on the grounds that it poses “considerable policy
and financial risks” to governments (Productivity Commission 2010:274, 2015: 82).

This prompted the previous ALP government to adopt a policy against ISDS from
2011. Many other governments, including Germany, France, Brazil, India, South
Africa and Indonesia are reviewing their ISDS commitments (Filho 2007, Biron 2013,
Uribe 2013, Mehdudia 2013, Bland and Donnan 2014).

Claimed ISDS “safeguards” for health, environment and other public welfare
measures have not prevented ISDS cases. These “safeguards” do not address the
main structural deficiencies of ISDS tribunals, which have no independent judiciary,
no precedents and no appeals process. Tribunals have enormous discretion in
interpreting the meaning of “safeguards” (Tienhaara 2015a).

In September 2015, United Nations Human Rights independent expert Alfred de
Zayas launched a damning report which argued strongly that trade agreements
should not include ISDS.

The report says ISDS is incompatible with human rights principles because it
‘encroaches on the regulatory space of states and suffers from fundamental flaws
including lack of independence, transparency, accountability and predictability” (de
Zayas 2015).

ISDS provisions in the TPP: safeguards not effective

DFAT contends that “specific policy areas are carved out or excluded from certain
ISDS claims” (DFAT, 2016 b) p.9, para 33). These are claimed to include “social
services established or maintained for a public purpose, such as social welfare,
public education, health and public utilities: measures with respect to creative arts,
indigenous cultural expressions and other cultural heritage.” In fact, this is not
accurate. These exclusions or carveouts are listed in Annex 2 to Chapter 9 on
investment, but they only apply to specific articles in the investment chapter. They do
not apply to any of the ISDS provisions.

Page 1 of Annex Il to the investment chapter makes this clear by listing the specific
articles in this chapter which cannot be applied to the list of excluded services. They
are Article 9.4 (national treatment), Article 9.5 (most-favoured-nation treatment),
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Article 9.9 (performance requirements), and Article 9.10 (Senior Management and
Board of Directors). They do not include any of the articles dealing with ISDS in
Chapter 9.

The claimed “safeguards” which actually apply to the ISDS section of the investment
chapter cannot be described as clear carveouts or exclusions.

The only clear carveout or exclusion is that governments have the option of
excluding future tobacco control laws from ISDS cases (Article 29.5). This is actually
in Chapter 29, which deals with exclusions to the whole agreement. This is welcome,
and should prevent future cases like the Phillip Morris tobacco company case
against Australia’s plain packaging law.

However, this begs the question of why other public interest laws are not clearly
excluded, and means that the tobacco carveout can be described as the exception
that proves the rule.

The “safeguard” articles in the investment chapter which do apply to key ISDS
definitions have the same pitfalls as in previous FTAs, which have not prevented
foreign investors from bringing cases against governments in areas of health and
environmental regulation.

One claimed safeguard in Chapter 9 refers to laws or policies which can be seen by
investors as “indirect expropriation”. This has the same wording as the equivalent
article in the Korea-Australia Free Trade Agreement (KAFTA) and other recent
agreements (DFAT, KAFTA text, 2014, Annex 2B)

The article reads:

“‘Non-discriminatory regulatory actions by a Party that are designed and
applied to protect legitimate public welfare objectives, such as public health,
safety and the environment, do not constitute indirect expropriations, except in
rare circumstances” (Annex 9-B 3b).

This has large legal loopholes, as it does not prevent companies from launching
cases in which they can argue that the measures are not legitimate, and that the
circumstances are rare.

Another claimed safeguard reads:

“Nothing in this chapter shall be construed to prevent a Party from adopting,
maintaining or enforcing any measure otherwise consistent with this
chapter that it considers appropriate to ensure that investment activity in its
territory is undertaken in a manner sensitive to environmental health or other
regulatory objectives” (Article 9.16).

Associate Professor Amokura Kawharu of Auckland University has commented that
this is circular language which “appears to provide no additional protection, and only
affirms the right to regulate in a manner consistent with the other terms of the
investment chapter” (Kawharu 2015:9). Internationally recognised investment law
practitioner George Kahale shares this view (quoted in Hill, 2015).

A third claimed safeguard relates to the fact that governments are required to treat
international investments in accordance with customary international law, which
includes “fair and equitable treatment” and “full protection and security” (Article
9.6.1).
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There have been controversial cases where tribunals have found in favour of
corporations on the basis that government action has interfered with the company’s
own expectations of the treatment they should receive. A recent example is Bilcon vs
Canada, in which a tribunal found in March 2015 in favour of a company claiming
damages because its application for a quarry development was refused by a local
government authority for environmental reasons. The reasons for the decision
included that the decision was contrary to the company’s expectations of treatment
(Dundas 2015).

An additional protection for governments in such cases is claimed to be provided by
Article 9.6.4 which says that “actions by governments inconsistent with investor
expectations alone do not breach the requirement to give fair and equitable
treatment to investors.” However, this is qualified by Annex 9-B which says that one
of the criteria for the determination of indirect expropriation is government action
which interferes with “distinct reasonable investment-backed expectations.”

Again, experts question the efficacy of the claimed protection about expectations in
Article 9.6.4. Luke Peterson, respected editor of the Investment Arbitration Reporter,
says that the detailed language about investment-backed expectations in Annex 9-B
could mean that Article 9.6.4 only gives protection against “subjective” expectations
(Peterson 2015). Kawharu comments that governments, including the United States,
have defended cases by suggesting that investor expectations should not form the
basis of customary law fair and equitable treatment claims at all, and concludes that
the TPP text “could have been more emphatic about the issue” (2015:11-12).

It has also been claimed that the TPP contains obligations on corporations to behave
in ways consistent with corporate social responsibility. This is not accurate.
International corporations are only “encouraged” to voluntarily adopt socially
responsible standards of behaviour (which are not defined) with no legal obligation or
enforcement. Article 9.17 reads:

“The Parties reaffirm the importance of each Party encouraging enterprises
operating within its territory or subject to its jurisdiction to voluntarily
incorporate into their internal policies those internationally recognised
standards, guidelines and principles of corporate social responsibility that
have been endorsed or are supported by that party.”

This vague encouragement contrasts with the many legally binding obligations on
governments and international investor rights to sue governments.

Choice of ISDS arbitrators and other procedural issues in the TPP

The TPP reflects provisions in previous agreements on selection of arbitrators,
whereby each of the disputing Parties selects one arbitrator and the third is
appointed by agreement. If Parties cannot agree about the third appointment, that
person is appointed by a neutral third party. It has been claimed that this process is a
protection against arbitrator bias.

This system of appointing arbitrators is not new, provides no additional protection,
and misses the point as a defence against arbitrator conflict of interest. The point is
not about individual arbitrator bias, but about a systemic failure. The pool from which
arbitrators can be selected consists of investment law experts who can continue to
be practising advocates, representing disputing parties one month, and sitting on an
arbitration panel the next month. This is not an independent judiciary. The only way

16



to ensure an independent judiciary is to ensure that arbitrators or judges cannot
continue to be practising advocates.

It has been claimed that the TPP contains a code of conduct for arbitrators. This is
not accurate. There is only a commitment to “provide guidance” on a future
voluntary code of conduct for arbitrators which has not yet been developed (Article
9.22.6). In any case, a voluntary code of conduct does not address the fundamental
conflict of interest described above.

It has also been claimed that the TPP contains an appeal system for ISDS. This is
not accurate. There is only a reference to a future appeals mechanism, which may
be developed outside the framework of the TPP. There is no commitment to use
such a mechanism, but only to consider whether it should be applied to the TPP. The
relevant article reads:

“In the event that an appellate mechanism for reviewing rewards rendered by
Investor-State Dispute Settlement tribunals is developed in the future under
other institutional arrangements, the parties shall consider whether awards
rendered under article 9.28 should be subject to that appellate mechanism”
(Article 9.23.11).

Provisions for greater transparency of documents and hearings (Article 24) are
welcome but reflect previous recent agreements and still give discretion to the
tribunal to decide not to disclose protected information if it is so designated by the
parties.

Selective application of ISDS provisions

The TPP also contains provisions that selectively and differentially apply ISDS
provisions to different parties. The Australian and New Zealand governments have
agreed not to apply the TPP ISDS provisions to each other. This commitment is not
in the text, but is made in a legally binding side letter agreement between the parties
(DFAT 2016a, Australia-New Zealand side letter 2015). The justification for this is
that both governments have modern independent judicial systems which are
available for the use of investors. It is legitimate to ask why this could not be applied
to other parties.

Article 9.21.2 b) i) requires that investors submitting an ISDS claim waive their right
to proceed with any domestic court proceedings relating to the same claim.
However, the governments of Chile, Peru, Malaysia and Vietham have chosen a
more restrictive approach for ISDS in relation to domestic courts. If an investor
initiates domestic court proceedings, it cannot use ISDS processes for the same
dispute (Annex 9J).

Again it is legitimate to ask why the Australian Government did not seek such an
arrangement, especially given the experience of the Philip Morris case. The
company lost its claim for compensation in the Australian High Court, but was able to
proceed with an ISDS case, which took over four years and cost a reported A$50
million dollars to defend.

The TPP ISDS model compared with other recent models

DFAT claims that the TPP is “one of the most protective treaties in existence
worldwide in terms of its protections for legitimate regulation” (DFAT, 2016 b): 9)
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This is not the case compared with two recent models developed by India and the
EU, both of which were publicly available before the conclusion of the TPP
negotiations in October 2015. Australian and other TPP negotiators were well aware
of them. Australia has been engaged with India in both bilateral negotiations and
through the Regional Comprehensive Economic Partnership negotiations between
the 10 ASEAN countries plus India, China, Japan, South Korea, Australia and New
Zealand. Australia has also been engaged in preliminary discussions for a bilateral
agreement with the EU.

The India draft model Bilateral Investment Treaty was released publicly in March
2015, with a second draft in December, and the EU draft model investment chapter
for its trade negotiations was released publicly on September 15, 2015 and has
since been tabled in the Transatlantic Trade and Investment Partnership (TTIP)
negotiations between the EU and the US (Government of India 2015, European
Commission 2015).

Both of these models have more robust assertions of the right of government to
regulate for public policy reasons with fewer qualifications than the TPP. For
example, the definition of expropriation in the draft India BIT does not contain the
loophole “except in rare circumstances” discussed above (Government of India 2015
Article 5.5). The draft also avoids the pitfalls discussed above in the definition of fair
and equitable treatment by omitting this concept altogether.

The EU model attempts to address the structural flaws of the lack of an independent
judiciary and appeals system by establishing a panel of qualified judges to serve on
tribunals (EU Commission 2015 Section 3 article 9 p.17). It also establishes an
appeals tribunal consisting of more senior qualified judges (EU Commission 2015
section 3 Article 10). However, the judges would not be full-time, could accept other
work and would be paid a retainer. This would initially be a bilateral arrangement
under the rules of the TTIP. While the use of more qualified arbitrators and the
addition of an appeals tribunal is a step forward, Van Harten has argued that this is
not an independent judiciary because part-time judges paid a retainer and able to
accept other work would not have the same independence as full-time judges in
national court systems (Van Harten 2016).

The EU has foreshadowed that it wishes to establish in the future an International
Investment Court similar to the International Court of Justice, which could be used
multilaterally. Presumably these judges would be full-time and barred from accepting
other work, and thus more independent and similar to national judicial appointments
(EU Commission 2015 Article 12).

These models show that the TPP version of ISDS is not the best model available for
protecting the rights of governments to regulate and in attempting to provide a
system of more independent arbitrators.

But regardless of future changes to ISDS systems, the basic question remains as to
why any government would agree to ISDS agreements at all. As the Productivity
Commission has noted, there is no legitimate rationale for giving special legal rights
to global corporations to sue governments over domestic legislation. There is no
evidence of any economic benefit from ISDS, only of financial and policy risks to
governments.
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Extension of data protection monopolies on biologic
medicines

The TPP intellectual property chapter contains a series of rules which lock in strong
monopolies for patents on medicines at the expense of affordable access to
medicines. Australia has already adopted many of these rules. They will have a
greater impact in TPP developing countries, which will now be obliged to adopt them.

Medicins Sans Frontieres (MSF) has described the TPP as “a bad deal for medicine:
it's bad for humanitarian medical treatment providers such as MSF, and it's bad for
people who need access to affordable medicines around the world” (MSF, 2015).

Other submissions will deal with the impact of the TPP in developing countries. This
submission deals with the impact in Australia of the extension of monopolies on
biologic medicines. DFAT claims that:

“the TPP will not require changes to be made to Australia’s existing five years
of data protection for biologics or any other parts of our health system and will
not increase the cost of medicines for Australians under our public health
system” (DFAT, 2016 b) 13)

This is misleading, because it fails to mention the detail of what is actually in the TPP
text on data protection for biologic medicines. Australia’s law on data protection will
not change immediately, but the TPP locks in legal obligations for other measures to
ensure longer monopolies on biologic medicines in the future.

Data protection, biologic medicines and costs to the PBS

Pharmaceutical companies already have 20 years of patent monopoly during which
they can charge high prices on new medicines before cheaper versions become
available.

Data protection is a separate and additional type of monopoly, which applies to the
clinical trial data submitted to regulatory agencies like the Therapeutic Goods
Administration to demonstrate the safety and efficacy of medicines. During the
period of data protection, the competitors who wish to manufacture cheaper versions
of the medicine when the patent expires cannot use the clinical trial data from the
original medicine to obtain marketing approval for their cheaper version. This
effectively delays the availability of cheaper versions. The current legal standard for
data protection in Australia is five years.

Biologic medicines are produced through biological processes, resulting in new
treatments for cancer and other serious diseases, and can cost tens of thousands of
dollars for a course of treatment.

Pharmaceutical companies have argued for longer periods of data protection for
biologic medicines, and were successful in obtaining 12 years in US legislation. This
was strongly opposed by public health organisations, and by the US Federal Trade
Commission, on the grounds that longer data protection was an unjustified extension
of monopoly rights. This would delay access to cheaper versions of medicines and
would potentially increase health expenditure (United States Federal Trade
Commission 2009).
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Pharmaceutical companies lobbied for eight to twelve years of data exclusivity in the
TPP (Pharmaceutical Research and Manufacturers of America 2013). This was
strongly opposed by national and international public health groups and most
governments (Gleeson 2016:3).

The TPP is the first trade agreement to contain additional data protection for biologic
medicines. This is a dangerous precedent because it locks in longer monopolies and
will be used by the pharmaceutical industry a model for other trade agreements
(MSF, 2015).

The Australian Government subsidises the price of approved prescription medicines,
including biologic medicines, through the Pharmaceutical Benefits Scheme (PBS).
The wholesale price of approved prescription medicines is negotiated through the
PBS and the Government subsidises the retail price at the chemist. Currently, this
ensures pensioners pay no more than $6.20 and others pay $38.30 for PBS
medicines. The difference between the wholesale price and the subsidised price is
the cost to taxpayers. Biologic medicines are a growing share of PBS expenditure
and this will increase in the future. Ten of the most expensive biologics cost the PBS
approximately $1.2 billion in 2013-14, which was 14 per cent of the PBS’ total
expenditure (Gleeson 2016:3).

When the first cheaper version of biologic medicine (known as biosimilars) becomes
available, a 16 per cent price cut is applied to all versions of the product. If
biosimilars had been available for those 10 medicines in 2013-14, the PBS would
have saved $205 million in taxpayer-funded subsidies (Gleeson et al 2015). In the
future, as more biologic medicines are approved for subsidy, each year of delay in
the availability of cheaper versions would cost the PBS many more hundreds of
millions of dollars.

The TPP text on data protection of biologic medicines

Article 18.51.1 on data protection of biologic medicines contains two options.
Governments are legally bound to implement one of these options. The first is
legislation for at least eight years of data protection (Article 18.51.1 a). The second
option is at least five years of data protection accompanied by “other measures” to
provide “a comparable outcome in the market” to the eight years in option one
(Article 18.51.1 b). Article 18.51.3 also provides for a review of these arrangements
after 10 years.

Australian law on five years of data protection will not change immediately. However,
Australia is legally obliged by the TPP to ensure “other measures” which will have
the market outcome of an extra three years, resulting in eight years of data
protection.

DFAT has defended this outcome by saying that current delays caused by market
conditions or administrative delays can already deliver an outcome of at least eight
years of monopoly, rather than the five years in the legislation, which means there is
no change in current practice (Hansard, 2016:7-8).

But the TPP could mean a change in the future. Currently such delays are only a
possibility. The TPP text locks in these delays, creating a legal obligation to deliver
the comparable market outcome of at least eight years. Each year of delay of
cheaper forms of biologics will cost the PBS hundreds of millions of dollars. This cost
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will not show up immediately, but is a future time bomb for PBS cost blowouts. It is
simply wasteful for public subsidies to be spent on extension of monopolies. Such
increases will also create pressure to pass on some of those costs to consumers in
the form of higher prices at the chemist.

It is not in the public interest for the Australian Government to agree in the TPP to
lock in delays which in future will extend monopolies on biologic medicines and delay
cheaper forms of these medicines from becoming available. Instead, the government
should retain the flexibility to reduce delays in the availability of cheaper medicines,
and obtain better value for money spent on the most effective medicines. The TPP
reduces this possibility.

Temporary movement of people

Chapter 12 of the TPP is entitled “Temporary Entry for Business Persons”. In fact,
the chapter covers temporary entry arrangements for a much wider range of
occupations other than what is commonly understood by “business persons”: that is,
managers or senior executives.

The category which includes the widest number of occupations is that of “contractual
service providers” which includes trade, professional and technical skills (Chapter
12, Australia’s Schedule of Commitments: 3).

DFAT states that:

“‘Australia’s TPP commitments are consistent with Australia’s existing
immigration framework and the approach taken in other FTAs” (DFAT
2016b):13).

Under the heading of Implementation, DFAT also states:

“A Ministerial determination will need to be made under section 140GBA of
the Migration Act 1958 to exempt from labour market testing the intra-
corporate transferees, independent executives and/or contractual service
suppliers of those TPP parties to which Australia extended temporary entry
commitments” (DFAT 2016b):18).

This makes it clear that the TPP temporary entry provisions include contractual
service suppliers and removes the requirement for labour market testing to establish
whether there are Australian workers available.

This is confirmed by the DFAT summary of the outcomes of Chapter 12, which
states that Australia’s TPP commitments will be implemented through the 457 visa
program (DFAT 2015:1).

Academic studies comparing various recent trade agreements have demonstrated
that a range of governments are using temporary work visas without local labour
market testing as a means of deregulating labour markets. Such arrangements
create groups of workers with less bargaining power who are more vulnerable to
exploitation because loss of their employment can lead to deportation (Rosewarne
2015, Howe 2015).

Recent Australian studies have provided more evidence of the exploitation of
temporary workers. A Fair Work Ombudsman investigation revealed that that up to
20 per cent of 457 visa workers were being underpaid or incorrectly employed. The
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Fair Work Ombudsman reported that temporary visa holders accounted for one in 10
complaints to the agency in 2015. In the three years from 2012, the agency dealt
with 6000 complaints and recovered more than $4 million in outstanding wages
(Toscano 2015).

A study by Monash University which interviewed workers on 457 and other
temporary visa programs had similar findings (Schneiders and Millar 2015).

The evidence of violations of Australian minimum work standards included failure to
pay even minimum wages, long hours of work, and lack of health and safety training
leading to workplace injuries.

There have also been many reports of individual cases. The Sydney Morning Herald
reported on July 18, 2015 that a court had ordered a restaurant owner to pay
$125,431 for wages, superannuation and annual leave for 16 months to a 457 visa
worker with no English language skills who was met at the airport by the employer,
had his passport confiscated and was forced to live and work on the premises
without payment. The worker’s legal representative claimed that his firm had handled
dozens of similar cases (Gair 2015).

In light of these recent revelations of widespread exploitation of temporary workers it
is not acceptable that the TPP expands temporary entry without requiring labour
market testing, and without any provisions to prevent such exploitation.

Lopsided commitments

The US has not made any offers to any other countries in this chapter because US
law precludes any inclusion of migration arrangements in trade agreements.

In relation to other TPP countries, DFAT states:

“Australia offered commitments to businesspersons from those TPP countries
that will bind similar levels of access for Australian businesspersons in
equivalent categories” (DFAT 2016b) 2015:13 para 47)

This is not accurate. In fact, Australia’s commitments for entry of contractual service
providers are far more extensive than those made by other TPP countries.

Australia’s commitments on contractual service suppliers cover a wide range of trade
technical and professional occupations. Other TPP countries’ commitments for
contractual service providers are far more limited.

For example, Chile’'s commitments relate to business persons engaged in
specialised occupations; Japan’s commitments specify that the persons must be
employed by an overseas company or be in an advanced research position;
Malaysia’s commitments are confined to professional education and financial
services at an advanced level; and Vietham only includes employees of companies
with service contracts in Vietham (TPP Chapter 12, annexes of Chile, Japan,
Malaysia and Vietnam).

In summary, the TPP commits Australia to accepting unlimited numbers of temporary
workers from Canada, Mexico, Chile, Japan, Malaysia and Vietnam as contractual
service providers in a wide range of professional, technical and skilled trades
occupations, without labour market testing to establish whether there are local
workers available. Recent studies have shown that the temporary nature of the work
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and possibility of deportation means that these workers are vulnerable to
exploitation. Australia has made far more extensive commitments for entry of
contractual service providers than have other TPP countries.

Labour Rights

DFAT states that the TPP Chapter 19 on labour contains:

‘recognition and emphasis by TPP parties on the importance of
internationally-recognised labour rights. Each party is required to adopt and
maintain in its legislation and practices the rights contained in the International
Labour Organisation Declaration such as elimination of forced labour,
abolition of child labour, freedom of association and the right to collective
bargaining. The TPP would also enhance cooperation and consultation on
labour issues, and affective enforcement of labour laws in TPP parties” (DFAT
2106b) page 11)

The inclusion of a chapter which refers to labour rights is welcome. However, this
description paints a rosier picture than is revealed by the details in the text. Labour
law experts have criticised the chapter because much of it is aspirational rather than
legally binding and the enforcement process for those few provisions which are
legally binding is more qualified, lengthy and convoluted than in other chapters of the
agreement. These processes have not proven effective in other agreements
(International Trade Union Confederation 2015).

Labour standards

The chapter does not refer to detailed International Labour Organisation
Conventions, but only to the shorter and more general principles in the ILO
Declaration (Article 19.3.1).

Governments are meant to adopt and maintain these general rights, but the lack of
reference to the detailed ILO Conventions means that it is not clear how they will be
implemented.

There is also an obligation for each government to adopt and maintain their own
standards governing minimum wages, hours of work and occupational safety and
health, as determined by each government (Article 19.3.2).

This means the standards can be varied by national governments, but are meant to
remain consistent with basic labour rights (Article 19.4 (a)).

Article 19.4 (b) is more specific about obligations not to weaken or reduce adherence
to both rights and conditions of work, but only in a special trade or customs area,
such as an export-processing zone.

The reference to corporate social responsibility is particularly weak and
unenforceable, stating only that that “each Party shall endeavour to encourage
enterprises to voluntarily adopt corporate social responsibility initiatives on labour
issues that have been endorsed or are supported by that Party” (Article 19.7).

Weak enforcement provisions

The most egregious omission in the enforcement provisions is that there is no
enforcement for violations of the provisions on forced labour, including compulsory
child labour. Instead, governments only “recognise the goal” of eliminating forced
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labour, and “discourage” through “initiatives they consider appropriate” the
importation of goods produced in whole or in part by forced or compulsory labour
(Article 19.6).

ILO studies have revealed that 21 million people, mostly women and children, are
forced labourers, including in TPP countries (ILO 2012). The US Congress in
February 2016 passed an amendment to the US Tariff Act 1930 which will ensure
that all imported products of forced labour are banned (Larson 2016).

This is the only effective way to eliminate forced labour. The TPP is a missed
opportunity to progress this trend.

In general, the enforcement provisions which do apply in some areas are more
gualified and complicated in this chapter than in other chapters.

Complaints about labour rights require evidence that there is a “sustained or
recurring course of action or inaction” which violates the legal obligations in the
chapter (Article 19.5.1). This is a more onerous requirement than for enforcement
provisions in other TPP chapters.

Complaints also require evidence of violation of labour rights “in a manner affecting
trade or investment” between TPP governments, which means that public sector
workers and others in non-traded sectors are not covered (Article .19 .5 .1).

These two qualifications make it much more difficult to gather evidence to support a
complaint, and mean that large parts of the workforce are exempted from
enforcement of the obligations in the chapter.

The complaint and enforcement procedure requires lengthy consultations before the
state-to-state dispute process can be invoked (Article 19.15). Similar provisions have
not been effective in previous agreements.

The US has negotiated separate bilateral side letters with Vietham, Malaysia, and
Brunei, which set out detailed plans for implementation of specific labour reforms
(USTR 2015). Australia has not done this. It is not clear how these relate to the rest
of the labour chapter and its enforcement provisions in relation to other countries.

Environment

DFAT states that the TPP Environment Chapter 20:

‘promotes high levels of environmental protection, including by liberalising
trade in environmental goods and services, and ensuring that TPP parties
effectively enforce their domestic environmental laws. TPP parties must also
take measures in relation to a number of important environmental challenges”
(DFAT 2016b):.11).

The inclusion of an environment chapter in the TPP is welcome. However,
environmental law experts have criticised the chapter for its weak environmental
standards, which are not enforceable in the same way as obligations in other
chapters (Sierra Club 2015, Terry 2015).

Despite promises that the TPP would include enforceable commitments by
governments to at least seven international environment agreements, the text
mentions only four, and only one - on trade in endangered species - has clearly
enforceable commitments (Article 20.17 .2).
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The text does not refer to climate change, but only to voluntary measures for lower
emissions economies with no benchmarks or timeframes (Article 20.15).

Each government commits only to “strive to ensure that its environmental law and
policy provide for and encourage high levels of environmental protection” and not to
“fail to enforce its environmental laws through a sustained or recurring course of
action or inaction in a manner affecting trade or investment between the Parties”
(Articles 20.3.3 and 20.3.4).

Like the labour chapter, the requirement to prove sustained or recurring violations
creates an additional barrier for enforcement provisions. There are also requirements
for lengthy consultations before resort to the dispute process (Article 20.23).

The non-binding nature of commitments and weak enforceability in the environment
chapter contrasts sharply with the legal rights of corporations to sue governments
over domestic laws, including environmental laws, under the provisions for ISDS
described above.

Technical Barriers to Trade and food labelling standards

The DFAT Regulation Impact Statement notes that the annexes to the chapter
‘promote common regulatory approaches across the TPP region” (DFAT 2016b)
Regulatory Impact statement p. 29, paragraph 73).

Australia has relatively high regulatory standards and governments should retain the
right to maintain and improve these standards. Pressures from industry for
simplification or streamlining of standards may suit their interests in cost reduction,
but may not be in the public interest.

Chapter 8 of the TPP commits governments to most of the World Trade Organisation
(WTO) rules on Technical Barriers to Trade (TBT), and to the use of the WTO TBT
disputes process for disputes that exclusively alleged violation of the provisions of
that agreement (Article 8.4).

The WTO’s TBT Agreement restricts governments from implementing regulations
and standards that create unnecessary barriers to trade, including no discrimination
between foreign products and local products. The TPP has additional commitments
to consult with other TPP parties and to encourage mutual recognition of conformity
assessment procedures for labelling and other forms of quality assessment of
products (Articles 8.7, 8.8, 8.9, and 8.10). The TPP also establishes a committee to
oversee this process and to review the implementation of the chapter annexes and
consider new annexes after five years (Articles 8.11 and 8.12.3).

In 2015, the WTO ruled against the US' mandatory country of origin meat labelling,
finding that such labelling discriminated against imported meat products (Locke
2015).

This has strong implications for the Australian Government, which proposed a new
system of country-of-origin labelling for imported food products in the wake of the
hepatitis outbreak caused by imported frozen berries (Clarke 2015).

While Australia is already bound by these WTO rules, the TPP includes the added
possibility of ISDS disputes.
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In the Korea-Australia Free Trade Agreement, Australia ensured that ISDS disputes
could not be applied to the TBT chapter (DFAT, 2014, KAFTA Articles 5.11, 5.18).
However, there is no such exclusion in the TPP (Article 8.4.1).

A foreign investor could allege that changes to country of origin regulation
requirements, which might occur after the TPP is in place, could harm their
investment.

As discussed above, the general exceptions for health and environmental legislation
in the TPP are inadequate, and will not be effective in preventing ISDS cases. In
addition, corporations could argue that country-of-origin food labelling laws were
about consumer choice rather than about health.

It is possible that, based on new evidence, future governments may decide to
introduce clearer country of origin labelling, mandatory provisions for other forms of
labelling such as additional nutritional information, or more stringent labelling of GE
products. If the TPP were implemented, a foreign investor could lodge an ISDS
dispute to claim compensation.

Wine and spirits labelling

There is a specific Annex which sets out rules for wine and spirits labelling (Annex 8-
4). This provides for a standard labelling regime allowing a manufacturer to use the
same main label in all TPP countries. Any additional mandatory labelling
requirements by individual governments must be on a supplementary label, not on
the main label. These rules reduce the flexibility of governments in the future to
design labelling requirements based on new public health research.

For example, the requirement to use supplementary labelling could restrict options
for future warnings on the health effects of alcohol for pregnant women. Such
labelling is currently voluntary in Australia, and not widely in use. Where it is used,
the warnings are often small and difficult to see. Although governments are not
prohibited from introducing health warnings, the use of a supplementary label, which
would typically be smaller and less noticeable than the main label, could restrict the
options for future governments to introduce more prominent health warnings (O’Brien
and Gleeson 2015).

Again, since the TPP also includes ISDS provisions, there is an option for foreign
alcohol companies to dispute new health labelling requirements if they can allege
they have harmed their investment.

Weighing the costs and benefits of the TPP

DFAT claims that:

“‘Expanded liberalisation of trade is likely to stimulate further economic activity in
Australia leading to job creation” (DFAT 2016b: 3)

DFAT also calculates that there will be a loss to government revenue of $135 million
over four years, resulting from tariff reductions, but concludes without any evidence
that increased economic activity will result in “a net gain to the Australian economy”
(DFAT 2016b: 18).
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There has been no economic modelling of the specific impacts of the TPP on the
Australian economy as a whole measured by GDP. DFAT has instead relied on
studies by the World Bank and the Peterson Institute.

These studies estimate very small increases in Australia’s GDP after 15 years, of 0.7
percent and 0.6 percent respectively. As Peter Martin, economics editor of The Age
has calculated, this represents between zero and 0.1 per cent per year (Martin,
2016, World Bank, 2016, Peterson Institute, 2016).

Those studies do not measure the TPP’s impact on employment. A separate study
from academics at Tufts University using a model that does measure employment
impacts, found that job losses in Australia would total 39,000 after 10 years (Capaldo
et al 2016).

The reason for the tiny economic gains from the TPP is that Australia already has
free trade agreements with all but three of the 12 TPP countries, including the US
and Japan, which are the two biggest economies. This means the additional market
access in agricultural and services markets for Australian exports is very limited in its
effects on the economy as a whole.

DFAT places much weight on the gains to particular sectors in services and
agriculture, but does not emphasise effects of the TPP on GDP. This means it does
not weigh the estimated very small gain in GDP after 15 years against many of the
risks and losses that will be experienced as a result of the agreement.

These risks and losses include:

e Overall employment losses of 39,000 after 10 years as calculated by the Tufts
University study

e Loss of potential local employment and lower labour standards in Australia
from expansion of temporary labour

e Losses to government revenue from reductions in remaining tariffs

e Costs to government revenue from stronger biologic medicine monopolies
and delays in availability of cheaper versions of these medicines

e Losses resulting from possible regulatory risks and financial costs to
government arising from ISDS

e Costs of other possible environmental, health and other impacts arising from
future restrictions on government regulation

Conclusion

The Government has refused to undertake independent studies of the economic,
health, environmental and other impacts of the TPP despite advice from key bodies
like the Productivity Commission, the Australian Competition and Consumer
Commission, environment and public health experts. Overseas economic studies
show tiny economic gains after 15 years, which have not been assessed against the
costs of other impacts. While emphasising gains for particular export sectors, DFAT
does not provide an analysis of the impact of the TPP on the economy as a whole,
nor of the costs of government revenue losses, unemployment, the extension of
medicine monopolies, ISDS and future restrictions on government regulation
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including of food. Given these severe shortcomings, the Committee should
recommend against the implementing legislation.
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