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AFTINET briefing on The Trade in Services Agreement (TiSA) September 2016 
 
The TiSA aims to deregulate services further than the current World Trade Organisation General 
Agreement on Trade in Services (GATS), and open them to cross-border private investment. The 
negotiations are proceeding outside of the WTO framework. They now include 23 out of 164 WTO 
members, (including the EU group of 28 countries) most of which are industrialised countries. None 
of the emerging BRICS* countries are members. Developing countries are mostly excluded from the 
negotiations but there will be pressure for them to join the agreement after it is concluded. 
Uruguay and Paraguay have recently withdrawn from the negotiations. 
 
AFTINET is concerned about the TiSA for the following reasons: 

 The negotiations are taking place in secret, without access to draft proposals, offers or 
negotiating texts. This contrasts with the WTO, where proposals, offers and draft texts on 
trade in services have been published since 2003. Some governments have agreed to 
publish their proposals, but the Australian Government has not agreed to do so. 
 

 The negotiations began in 2013. There have been 18 rounds, but only one set of public 
briefings provided each year by DFAT. Without access to the proposals or draft text they 
lack detail and make meaningful input difficult. The only detail has been provided by leaked 
documents. There is now pressure to include the negotiations by the end of 2016. 
 

 Services range from water, health and education to financial and environmental services, all 
of which need regulation to ensure equitable access and capacity to respond to changes like 
the global financial crisis or climate change. National policies on the regulation and provision 
of essential services should be decided through transparent democratic parliamentary 
processes, not through trade negotiations conducted in secret. 
 

 The WTO GATS is a positive list agreement, which means that each government can choose 
whether to include particular services in the agreement. The TiSA applies a negative list to 
national treatment of services, which means that all services, including new services which 
might develop in the future, are covered unless specifically exempted. Market access is 
based on a positive list, which makes the agreement very complex. 

The structure of commitments is similar to GATS, consisting of four modes. 

 Mode one (cross-border supply) is the supply of a service from the territory of one 
country to another (e.g. direct supply through the Internet).  

 Mode two (consumption abroad) occurs when a service consumer of one country 
consumes a service while in the territory of another (e.g. tourism).  

https://wikileaks.org/tisa/
https://wikileaks.org/tisa/


 Mode three (commercial presence) involves a service supplier of one country doing 
business in another country through commercial presence in the latter (e.g. retail or 
banking) 

 Mode four (presence of natural persons) occurs when a service supplier from one 
country sends individuals to another country to supply services (e.g. temporary migrant 
workers supplying a service). 

 

 Public services are claimed not to be included in so far as they are “services supplied in the 
exercise of governmental authority and not on a commercial basis, nor in competition with 
other providers.” But this is an ambiguous definition which can include many public services. 
 

 There is a chapter on state-owned enterprises like water or postal services which says they 
must operate on the same basis as commercial companies which compete with them. 
Community service obligations must be separately funded by government. This threatens 
quality service provision and prepares them for privatisation by removing the justification 
for public ownership.  
 

 The structure of the agreement treats government regulation as if it were a tariff, to be 
reduced and minimised over time in all service sectors, through “standstill” and “ratchet” 
provisions. These provisions reduce the flexibility to increase regulation if circumstances 
change. 
 

 This means TiSA could restrict the ability of governments to respond to failures in services 
privatisation. For example, the recent attempt to create a private market for TAFE services 
resulted in fraudulent advertising, failure to provide courses to students and misuse of 
government funds, and is now being reviewed. In these circumstances, there must be 
sufficient flexibility for governments to re-regulate and if necessary resume public service 
provision in the event of market failure 
 

 The TiSA negotiators refer to themselves as the “really good friends of services” and have 
been lobbied by global services companies which have an interest in minimising government 
regulation. For example, leaked documents reveal that there are proposals supported by 
global financial institutions to reduce regulations which could restrict improvements in 
financial regulation introduced since the global financial crisis. Governments must retain the 
ability to respond to future financial instability and to improve regulation of tax evasion.  
 

 There are also proposals which would guarantee no regulation of cross-border data flows 
for financial institutions and limit national regulation for data privacy. These proposals lack 
even the limited provisions for data privacy which were agreed in the TPP text after much 
debate. 
 

 There are proposals to limit regulation in areas like licensing, qualifications and standards, 
to ensure they are not ‘more burdensome than necessary”. These proposals could restrict 
the ability to ensure safe and equitable access to essential services like water, to establish 
quality standards in areas like childcare and aged care, and for environmental standards. 
 

http://www.abc.net.au/news/2016-05-16/careers-australia-admits-breaking-consumer-law-accc/7418218
http://www.smh.com.au/federal-politics/political-news/simon-birmingham-to-take-leading-role-as-governmnent-plans-vocational-education-20160719-gq8yya.html
http://fas.org/sgp/crs/row/IN10498.pdf


AFTINET is concerned that the secrecy of the negotiations and the prominent role played by global 
service companies with an agenda of privatisation and deregulation could result in reduced ability 
of governments to regulate essential services in the public interest.  
 
Some commentators representing services companies have also commented that TiSA is an extra 
layer of complexity compared with the existing GATS agreement, which could cause confusion and 
difficulties for smaller and medium -sized services companies. 
 
*The BRICs countries are Brazil, Russia, India and China. 

http://theconversation.com/wikileaks-reveals-the-tisa-agreement-could-cost-australian-services-63199
http://theconversation.com/wikileaks-reveals-the-tisa-agreement-could-cost-australian-services-63199

